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Introduction  
 
There is growing interest in exploring new approaches to international cooperation on climate 
to supplement the multilateral processes under the United Nations Framework Convention on 
Climate Change (UNFCCC) and the Paris Agreement.  Accordingly, proposals for coordination 
on climate policy among smaller groups of countries in the form of “climate clubs” are receiving 
increasing attention from governments and other stakeholders. The proposals for climate 
clubs, however, vary significantly, making it difficult to evaluate the relative merits of different 
approaches.    
 
This paper provides a broad overview of some of the more prominent proposals for climate 
clubs and suggests that they can be assessed based on three factors.  
 

Purpose: First, different climate club proposals have a variety of intended purposes, 
including discouraging free-riding, promoting more aggressive climate mitigation 
policies, preventing carbon leakage and loss of industrial competitiveness, and avoiding 
trade conflicts.  

 
Scope: Second, the scope of climate club proposals ranges from coordination on 
economy-wide carbon prices to much narrower arrangements addressing specific 
carbon-intensive products like steel.  

 
Compliance: Finally, the proposals take very different approaches to compliance with 
World Trade Organization (WTO) rules that can limit the ability of member countries to 
implement climate measures that affect international trade, particularly when products 
from Members who are not participating in a climate club would be treated less 
favorably.  

 
Based on these three factors, the paper concludes with recommendations for governments that 
are considering negotiating climate clubs.  
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I.  Key Design Issues: Purpose & Scope 
 

A. Purpose 
 

1. Discouraging Free-Riding 
 
William Nordhaus, in an influential 2015 paper,1 proposed the formation of climate clubs based 
on a shared commitment to adopt a minimum carbon price.2 Nordhaus argued that international 
climate clubs are necessary to prevent countries from “free-riding” by enjoying the benefits of 
other countries’ efforts to reduce greenhouse gas emissions without undertaking comparable 
commitments.3 In order to discourage free-riding by countries that do not implement the 
minimum carbon price, Nordhaus suggested that members of the club penalize nonmembers 
by imposing a uniform ad valorem tariff on all imports of their products.4    
 

2. Increasing Climate Ambition 
 
A related but less-coercive framing of the purpose of climate clubs is that they could be used 
to encourage governments to adopt more aggressive policies to mitigate climate change.  
  
The German government released a proposal for a climate club in August 2021 that would 
commit members to cooperate on achieving climate neutrality by 20505 through a variety of 
mechanisms, including industrial decarbonization policies,6 procedures for determining the 
carbon footprint of products,7 and a “uniform (minimum) price [for] greenhouse gas emissions, 
at least in the energy and industrial sectors.”8 The new German coalition government led by 
Chancellor Scholz has pledged to pursuing the climate club proposal through Germany’s 
presidency of the G7 in 2022 in order to “accelerate the implementation of the Paris Climate 
Agreement.”9 
 

 
1 William Nordhaus, Climate Clubs: Overcoming Free-Riding in International Climate Policy, 105 (4) American Economic Review, at 1339 (2015). 
https://www.aeaweb.org/articles?id=10.1257/aer.15000001 
2 Id. at 1341. 
3 See id. at 339: 

Free-riding occurs when a party receives the benefits of a public good without contributing to the costs. In the case of the 
international climate-change policy, countries have an incentive to rely on the emissions reductions of others without taking 
proportionate domestic abatement. To this is added temporal free-riding when the present generation benefits from enjoying 
the consumption benefits of high carbon emissions, while future generations pay for those emissions in lower consumption 
or a degraded environment. 

4 Id. at 1341. Nordhaus distinguishes this approach from a focus on addressing leakage and competitiveness concerns with carbon border 
adjustments: “While the uniform tariff appears to be less targeted than carbon [border adjustments], it has a different purpose. It is primarily 
designed to increase participation, not to reduce leakage or improve competitiveness.” Id. at 1349. 
5 Steps towards an alliance for climate, competitiveness and industry—building blocks of a cooperative and open climate club at 2 (August 2021), 
https://www.bundesfinanzministerium.de/Content/EN/Downloads/Climate-Action/key-issues-paper-international-climate-
club.pdf?__blob=publicationFile&v=4 . 
6 Id. at 3.  
7 Id. at 4. 
8 Id. at 4.  
9  Policy Priorities for Germany’s G7 Presidency in 2022 at 4 (January 2022), 
https://www.g7germany.de/resource/blob/998352/2000328/ad72fc3e0da7f5537e30839cebcfa83d/2022-01-21-g7-programm-en-data.pdf. 
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Staff at the International Monetary Fund have similarly proposed that a small group of countries 
with significant levels of greenhouse gas emissions adopt an “international carbon floor price 
(ICFP).”10 The goal of the ICFP would be to support the Paris Agreement by “jump-starting 
emissions reductions...”11 
 
The negotiations launched in September 2019 on the Agreement on Climate Change, Trade and 
Sustainability (ACCTS) represent an alternative approach to collaboration on climate change 
focused on a small group of WTO Members.12 Unlike the IMF proposal, the ACCTS involves 
economies with relatively low levels of emissions (New Zealand, Norway, Iceland, Costa Rica, 
Fiji, and Switzerland). And rather than establishing a minimum carbon price, the ACCTS 
negotiations are aimed at liberalizing trade in environmental goods and services, imposing 
restrictions on fossil fuel subsidies, and developing standards for ecolabeling programs.13 The 
goal of the ACCTS is to establish a model for coordinated action on climate among a small 
group of WTO Members that will be open to accession by other countries and that can help to 
pave the way for eventual action at the multilateral level.14   
 
Yet another model for increasing climate ambition through plurilateral action can be found in 
the proposed Environmental Goods Agreement (EGA). The EGA negotiations were launched in 
July 2014 to “promote green growth and sustainable development” by reducing tariff and non-
tariff barriers to trade in environmental goods and services.15 The negotiations initially involved 
fourteen WTO Members—including China, Japan, the EU and the United States—that 
collectively account for 86 percent of the global trade in environmental goods.16 In contrast to 
the ACCTS’s approach of starting with an agreement between a group of smaller economies, 
the implementation of the EGA was contingent on the participation of a “critical mass” of WTO 
Members.17 Reflecting the challenge that achieving this level of support represented, the EGA 
negotiations broke down in 2016 over disagreements on a number of issues, including the basic 
question of which products should be covered as “environmental goods.”18 The EGA 
negotiations should serve as is a cautionary tale about the risks of delay or failure inherent in 
any approach premised on achieving consensus within a large group of countries on the 
appropriate use of trade policy to promote climate objectives.  

 
10 see Ian Parry, Simon Black, and James Roaf, Proposal for an International Carbon Price Floor Among Large Emitters, International Monetary 
Fund Staff Climate Notes (June 18, 2021), https://www.imf.org/en/Publications/staff-climate-notes/Issues/2021/06/15/Proposal-for-an-
International-Carbon-Price-Floor-Among-Large-Emitters-460468 .  See id. at 7 (“potential participants might include China, the European Union, 
India, the United States, and other G20 members with ambitious pricing already in place, like Canada and the United Kingdom.”) 
11 Id. at 1.  
12 See Joint Leaders’ Statement on the Launch of the ‘Agreement on Climate Change, Trade and Sustainability’ Initiative (September 2019) (“ACCTS 
Launch Statement”), https://www.beehive.govt.nz/sites/default/files/2019-09/ACCTS%20joint%20leaders%20statement.pdf. 
13 See New Zealand Minister for Trade and Export Growth, Agreement on Climate Change, Trade and Sustainability: Initial Negotiating Mandate, at 
2 (May 1, 2020). https://www.mfat.govt.nz/en/media-and-resources/proactive-release-cabinet-paper-on-the-agreement-on-climate-change-
trade-and-sustainability-initial-negotiations/  
14 See ACCTS Launch Statement, supra note 12 (“Ultimately, our aim is that ACCTS will demonstrate in a concrete and substantive manner how 
trade measures and trade policy can – and must – support climate and environmental objectives and provide momentum towards an eventual 
multilateral set of outcomes.”) 
15 See World Trade Organization, Azevêdo welcomes launch of plurilateral environmental goods negotiations (July 8, 2014), 
https://www.wto.org/english/news_e/news14_e/envir_08jul14_e.htm. 
16 Id. 
17 See “Joint Statement Regarding trade in environmental Goods (Jan. 24, 2014) (“Such an agreement would take effect once a critical mass of WTO 
Members participates”), https://ustr.gov/sites/default/files/EGs-Announcement-joint-statement-012414-FINAL.pdf. 
18 See William A. Reinsch, Emily Benson, and Catherine Puga, Environmental Goods Agreement: A New Frontier or an Old Stalemate? Center for 
Strategic and International Studies, at 9-10 (October 2021), https://csis-website-prod.s3.amazonaws.com/s3fs-
public/publication/211028_Reinsch_Environmental_Goods_0.pdf?QkV7SYIFwwxpGM0DdiDst4CuNPk4.ayI. 
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3. Maintaining Competitiveness and Avoiding Leakage  
  
Among the most frequently invoked objectives for climate clubs are to avoid adverse effects on 
the competitiveness of domestic industries and the related “leakage” of greenhouse gas 
emissions that would occur if the production of energy-intensive goods shifted to countries with 
less stringent climate policies. The German climate club proposal, for example, stresses the 
potential for countries that implement aggressive climate policies to be put “at a competitive 
disadvantage in the short or medium term, causing important industries to shift abroad”19 and 
resulting in carbon leakage. Agreeing on a minimum carbon price, the proposal indicates, could 
address the threat of leakage among club members.20 With regard to nonmembers, leakage 
could be addressed through “relief for energy intensive companies,” presumably in the form of 
free allowances, as under the EU’s Emissions Trading System, or some other form of 
compensation to offset the costs of the carbon price.21 Alternatively, loss of competitiveness 
and leakage could possibly be addressed through “a joint carbon border adjustment 
mechanism.”22   
 
The IMF proposal similarly argues that the adoption of a minimum carbon price by large 
emitters would address competitiveness concerns by “neutraliz[ing] the effect of carbon pricing 
on the relative cost of domestic and foreign goods.”23 Unlike the German proposal, however, 
the IMF paper suggests that a minimum carbon price would obviate the need for border 
adjustments.24 
 
Some sector-specific climate club proposals are also designed to address concerns about 
competitiveness and leakage. The “Global Arrangement on Sustainable Steel and Aluminum” 
(“Global Arrangement”) between the United States and the EU that was announced on October 
31, 2021, is particularly explicit in this regard. Under the agreement, which the Biden 
Administration has described as “the world’s first carbon-based sectoral arrangement,”25 the 
United States is converting the Section 232 tariffs that President Trump imposed on steel and 
aluminum from the EU to a tariff-rate quota.26 Although the Global Arrangement is directed at 

 
19 Steps towards an alliance for climate, competitiveness and industry—building blocks of a cooperative and open climate club at 2 (August 2021), 
https://www.bundesfinanzministerium.de/Content/EN/Downloads/Climate-Action/key-issues-paper-international-climate-
club.pdf?__blob=publicationFile&v=4 . 
20 See id. 4 (“If genuinely comparable climate actions are implemented, measures to protect against carbon leakage among club members in the 
energy and industrial sectors could become superfluous.”) 
21 Id.  
22 Id. at 4.   
23See Ian Parry, Simon Black, and James Roaf, Proposal for an International Carbon Price Floor Among Large Emitters, International Monetary Fund 
Staff Climate Notes, at 5 (June 18, 2021) (an international carbon floor price “can neutralize the effect of carbon pricing on the relative cost of 
domestic and foreign goods and head off the prospect of unilaterally imposed BCAs.”), https://www.imf.org/en/Publications/staff-climate-
notes/Issues/2021/06/15/Proposal-for-an-International-Carbon-Price-Floor-Among-Large-Emitters-460468.   
24 Id. 
25 See White House Fact Sheet: The United States and European Union To Negotiate World’s First Carbon-Based Sector Arrangement on Steel and 
Aluminum Trade (Oct. 31, 2021), https://www.whitehouse.gov/briefing-room/statements-releases/2021/10/31/fact-sheet-the-united-states-and-
european-union-to-negotiate-worlds-first-carbon-based-sectoral-arrangement-on-steel-and-aluminum-trade/ . 
26 Joint EU-US Statement on a Global Arrangement on Sustainable Steel and Aluminum (Nov. 1, 2021),  

https://ec.europa.eu/commission/presscorner/detail/en/IP_21_5724. 
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addressing the adverse effects of global excess capacity on producers in the United States,27 it 
also stresses the role of overcapacity as a contributor to climate change: 
 

Excess capacity generates unnecessary greenhouse gas emissions, deflates 
prices of high emissions products and hinders the development and scaling up 
of competitive solutions for lower emissions production. For steel and aluminum 
trade to be sustainable, producers and consumers must address both global 
non-market excess capacity as well as the carbon intensity of the industries.28   

 
To address the linked issues of overcapacity and greenhouse gas emissions, the agreement 
commits the United States and the EU to negotiate agreements within two years for both 
standards for low-carbon intensity steel and aluminum production and restrictions on market 
access for “non-market excess capacity” and products that do not meet the carbon intensity 
standards.29 As an initial step, the United States and the EU have committed to “create a 
technical working group charged with developing a common methodology and share relevant 
data for assessing the embedded emissions of traded steel and aluminum.”30 
 
Other “like-minded” countries would be eligible for membership in the Global Arrangement (as 
suggested by its name).31  The United States and Japan recently announced a similar agreement 
to resolve the 232 tariffs,32 although the United States has not yet agreed to include Japan in 
the negotiations with the EU, reportedly due to concerns about Japan’s role in steel 
overcapacity and the carbon intensity of its steel production.33   
 
In an approach similar to the Global Arrangement, Timothy Meyer and Todd Tucker have 
argued for a “carbon customs union” among countries with aggressive climate policies. Under 
the proposal, members would impose a common external tariff on energy intensive products—
starting with steel—from nonmembers.34 The common tariff would be intended to prevent the 
leakage of emissions and job losses that could undermine political support for aggressive 
climate policies.35   

 
27 See id. (the agreement “will counter [the]  flood of cheap steel by other countries, including the People’s Republic of China (PRC), that harms our 
industries and our workers.”) 
28 See STEEL & ALUMINIUM EU-US Joint Statement at 1 (31 October 2021), 
https://trade.ec.europa.eu/doclib/docs/2021/october/tradoc_159890.pdf 
29 See STEEL & ALUMINIUM EU-US Joint Statement at 1-2 (31 October 2021), 
https://trade.ec.europa.eu/doclib/docs/2021/october/tradoc_159890.pdf 
30 Joint EU-US Statement on a Global Arrangement on Sustainable Steel and Aluminum (Nov. 1, 2021), 
https://europeansting.com/2021/11/01/joint-eu-us-statement-on-a-glob al-arrangement-on-sustainable-steel-and-aluminium/#comments.    
31  Id. at 1.  
32 See U.S.-Japan Joint Statement (February 7, 2022), https://www.commerce.gov/sites/default/files/2022-02/US-Japan-Joint-Statement.pdf; 
Tai, Raimondo Statements on 232 Tariff Agreement with Japan (February 07, 2022), https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2022/february/tai-raimondo-statements-232-tariff-agreement-japan. 
33 See U.S., Japan steel deal includes focus on overcapacity, carbon intensity, World Trade Online (subscription) (February 7, 2022).  The U.S. has 
also launched talks on steel overcapacity with the United Kingdom. The joint statement announcing the negotiations, however, makes no mention of 
climate change or carbon-intensity. See Joint United States – United Kingdom Statement on Addressing Global Steel and Aluminum Excess Capacity 
(Jan. 19, 2022), 
https://www.commerce.gov/news/press-releases/2022/01/joint-united-states-united-kingdom-statement-addressing-global-steel . 
34 See Timothy Meyer and Todd N. Tucker, A Pragmatic Approach to Carbon Border Measures, at 4 (2021) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3858743.  See also Todd N. Tucker and Timothy Meyer, A Green Steel Deal: Toward Pro-
Jobs, Pro-Climate Transatlantic Cooperation on Carbon Border Measures, ROOSEVELT INSTITUTE (2021) (“Green Steel Deal”),  
https://rooseveltinstitute.org/publications/a-green-steel-deal-towards-pro-jobs-pro-climate-trans-atlantic-cooperation-on-carbon-border-
measure/.    
35 See id. at 3-4. 
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4. Avoiding Trade Conflict  
 
Climate clubs can also be used to avoid or settle trade disputes. The German climate club 
proposal stresses the importance of preventing trade conflicts:  
 

Trade policy can support climate action measures and make an additional 
contribution to environmental protection and climate action. Members of the 
climate club should coordinate with each other on this issue, including with regard 
to trade with third countries that are not yet members of the climate club. When 
considering climate-relevant aspects, however, conformity with WTO rules must 
be ensured, and the individual national legal and economic situations (of LDCs, 
for example) must be factored in.36  

 
Although the German proposal lacks details on how trade conflicts can be avoided through 
climate clubs, the U.S.-EU Global Arrangement and the Meyer-Tucker proposal provide two 
different approaches. The Global Arrangement represents a narrow approach focused on 
resolving the dispute over the 232 tariffs by providing for increased access to the U.S. market 
for steel and aluminum from the EU, withdrawal of the retaliatory tariffs that the EU had 
imposed on the United States, and the termination of the WTO dispute settlement procedures 
that the EU had initiated against the United States.37 Meyer and Tucker have proposed an even 
broader role for climate clubs in reducing trade tensions, suggesting that club members agree 
to a “peace clause” that would preclude the initiation of trade complaints based on each other’s 
climate policies.38 
 

B. Scope 
 
In addition to being directed at a range of goals, climate club proposals also vary significantly 
in the scope of economic activity they would cover. Nordhaus’s model is arguably the broadest, 
requiring both agreement within the club on an economy-wide minimum carbon price and the 
imposition of a uniform tariff on imports of all products from nonmembers.39 The German and 
IMF staff proposals similarly involve broad climate clubs based on a minimum carbon price, 
although without the coercive tariffs on nonparticipating countries and with possible limitation 
of the price to certain sectors.40   
 

 
36 Steps towards an alliance for climate, competitiveness and industry—building blocks of a cooperative and open climate club at 5-6 (August 2021), 
https://www.bundesfinanzministerium.de/Content/EN/Downloads/Climate-Action/key-issues-paper-international-climate-
club.pdf?__blob=publicationFile&v=4 . 
37 See U.S.-EU deal includes global push to tackle overcapacity, climate crisis, World Trade Online (Oct. 31, 2021);  United States—Certain 
Measures on Steel and Aluminum Products, Recourse to Article 25 of the DSU, WT/DS548/19  (Jan. 21, 2022), 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/DS/548-19.pdf&Open=True . 
38 Green Steel Deal at 26. 
39 See supra Section I(A)(1).   
40 See IMF Staff paper at 12 (suggesting “[r]equiring initially, carbon pricing for the power and industrial sectors, with progressive extension to other 
fossil fuel CO2 emissions and broader sources of GHGs…”); German climate club proposal at 4 (proposing a minimum carbon price “at least in the 
energy and industrial sectors.”)  The German climate club proposal is also broad in that it would require coordination on a wide range of 
decarbonization policies in addition to a carbon price.   
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The EGA is more narrowly targeted, focusing on increasing trade in environmental goods and 
services, rather than mandating a minimum carbon price.41 The ACCTS similarly focuses on 
environmental goods, along with fossil fuels subsidies and ecolabeling.42 
 
The U.S.-EU Global Arrangement and the Meyer-Tucker proposal are even more limited in 
scope. Both models are aimed primarily at international trade in steel, in line with their focus 
on addressing leakage and competitiveness concerns related to that sector.43 This paper 
explores later why a narrow approach to climate clubs—one that covers only a few economic 
sectors and treats goods based on their embedded carbon content rather than on whether a 
nation has adopted certain policies—may deserve additional consideration given legal and 
political constraints.   
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
41 See supra Section I(A)(2). 
42 See supra Section I(A)(2). 
43 See supra Section I(A)(3). 



9 
Climate Clubs: Key Design & WTO Compliance Issues  

 

 

II.  Approaches to Compliance with WTO 
Rules  
 
In addition to differences in scope, climate club proposals take a wide range of approaches to 
compliance with international trade rules. A climate club among some subset of the 164 
Members of the WTO would present the potential for conflict with a number of WTO rules, 
most obviously the most-favored-nation principle that generally prohibits discrimination among 
products from different WTO Members.44 The threat of trade disputes—and the potential for 
the imposition of retaliatory trade sanctions—could deter countries from pursuing climate 
clubs. As discussed below, proponents of climate clubs have suggested a variety of approaches 
for avoiding such conflicts, and there are some additional options that merit further 
exploration.  
 

A. Amendment or Waiver of WTO Rules  
 
Some proponents of climate clubs argue that WTO rules should be amended or waived to avoid 
trade disputes. William Nordhaus, for example, notes that his proposed uniform tariff on non-
club members “would appear to collide with current treaties by imposing tariffs on processes 
and production methods (PPMs), or on how goods are domestically produced, but that is of 
course the purpose of the penalty tariffs.”45 Accordingly, Nordhaus indicates that “an important 
aspect of the proposal will be a set of ‘climate amendments’ to international-trade law . . . 
[that] would explicitly allow uniform tariffs on nonparticipants within the confines of a climate 
treaty [and] would also prohibit retaliation against countries who invoke the mechanism.”46 
James Bacchus similarly argues that, in order to avoid free-riding, climate clubs would likely 
require discriminatory treatment of non-members, which would be inconsistent with WTO 
obligations.47 Bacchus proposes to address this problem through the adoption of a “climate 
waiver” by the WTO permitting climate clubs.48   
 

 
44 See General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194 art. I:1 (“any advantage, favour, privilege or 
immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and 
unconditionally to the like product originating in or destined for the territories of all other contracting parties”); available at 
https://www.wto.org/english/docs_e/legal_e/gatt47_01_e.htm. 
45 Nordhaus, supra Note 1, at 1349.  Nordhaus also appears skeptical of arguments that his proposed climate tariffs could be justified under the 
GATT’s environmental exceptions.  See id. (“While there may be ambiguities as to whether some esoteric exceptions can be used to justify the 
system of uniform, nonproportionate tariffs, trying to shoe-horn the proposed uniform-tariff mechanism into current law seems ill advised because 
it would raise questions of legitimacy and durability.”) 
46 Id. 
47 See James Bacchus, The Content of a WTO Climate Waiver, Centre for International Governance Innovation at 9 (Dec. 2018): 

A club is only a club if members enjoy benefits that are not enjoyed by non-members. Thus, a climate club would necessarily 
result in discrimination, likely including discrimination in trade. To prevent the enjoyment of the benefits of being in the 
climate club by those who have not made the additional climate commitments required for membership in the club, there will 
need to be penalties. Whether as tariffs or in some other form, the use of restrictions on trade as penalties is widely seen as 
indispensable to the success of climate clubs in advancing carbon pricing. 

Available at https://www.cigionline.org/static/documents/documents/Paper%20no.204web.pdf. 
48 Id.  See also Timothy Meyer and Todd N. Tucker, A Pragmatic Approach to Carbon Border Measures, World Trade Review, 117-18(2021) 
(proposing that WTO Members adopt a waiver for climate measures), https://www.cambridge.org/core/journals/world-trade-
review/article/pragmatic-approach-to-carbon-border-measures/B0D224B3A59E9433D10E74DE6D40A0FD 
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It is unlikely, however, that the WTO will amend or waive its rules to accommodate climate 
clubs any time soon, given the likely opposition of some Members. Brazil, South Africa, India, 
and China, for example, have released a joint statement in response to the CBAM expressing 
“grave concern regarding the proposal for introducing trade barriers, such as unilateral carbon 
border adjustment, that are discriminatory and against the principles of Equity and [common 
but differentiated responsibility].”49 Decisions in the WTO are traditionally made by 
consensus,50 and consensus is required for amendments to certain WTO provisions.51 
Amendments to the WTO’s multilateral agreements that would “alter the rights and obligations 
of the Members”52 can be made by two-thirds of the Members, but do not apply to dissenting 
Members. If three-fourths of the Members agree to an amendment, they may determine 
whether dissenting Members may remain within the WTO without accepting the amendment.53 
“Interpretations” of the WTO rules similarly may be made by a three-fourths majority.54 
Waivers of obligations under the WTO may be granted to Members by a three-fourths vote only 
in “exceptional circumstances”55 and are subject to annual review.56 
 

B. Exclusive Plurilaterals 
 
The Marrakesh Agreement explicitly provides for plurilateral agreements that are binding 
among participating WTO Members, but these plurilaterals “do not create either obligations or 
rights for Members that have not accepted them.”57 These agreements, listed in Annex 4 to the 
Marrakesh Agreement, are sometimes referred to as “exclusive” plurilaterals.58 A climate club 
that did not affect the rights of non-participating WTO Members could, in theory, be structured 
as an exclusive plurilateral.  Conversely, a club that affected the rights of nonparticipating WTO 

 
49 See Joint Statement Issued at the Conclusion of the 30th BASIC Ministerial Meeting on Climate Change Hosted by India on 8th April 2021, para. 19, 
available at https://www.gov.za/nr/speeches/joint-statement-issued-conclusion-30th-basic-ministerial-meeting-climate-change-hosted 
50 See Article IX:1 of the Agreement Establishing the World Trade Organization (the Marrakesh Agreement) (“The WTO shall continue the practice 
of decision-making by consensus followed under GATT 1947. Except as otherwise provided, where a decision cannot be arrived at by consensus, 
the matter at issue shall be decided by voting.”); available at http://www.wto.org/english/docs_e/legal_e/04-wto.pdf.  Consensus is defined as the 
absence of a formal objection when a decision is made.  See id., n.1 (“The body concerned shall be deemed to have decided by consensus on a 
matter submitted for its consideration, if no Member, present at the meeting when the decision is taken, formally objects to the proposed 
decision.”) 
51  See id., art. X:2: 

Amendments to the provisions of this Article and to the provisions of the following Articles shall take effect only upon 
acceptance by all Members: 

Article IX of this Agreement; 

 Articles I and II of GATT 1994;  

Article II:1 of GATS;  

Article 4 of the Agreement on TRIPS. 

52 Id., art. X:3. 

53 Id.  
54 Id., art. IX:2. 
55 Article IX:3.   
56 Id., art. X:4. 
57 Marrakesh Agreement, art. II:3. 
58 Rudolph Adlung and Hamid Mamdouh, Plurilateral Trade Agreements: An Escape route for the WTO? WTO Working Paper ERSD-2017-03 (25 
January 2017) (“There are essentially two types of plurilateral trade agreements (PAs) among WTO Members, an exclusive and an open variant. 
While the benefits of the former agreements are shared among participants only, the latter are implemented on an MFN-basis”), 
https://www.wto.org/english/res_e/reser_e/ersd201703_e.pdf.  
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Members, e.g., by requiring the imposition of border adjustments or other trade measures on 
them, would not meet the definition of an exclusive plurilateral.  
 
Under Article X:9 of the Marrakesh Agreement, new exclusive plurilaterals may only be added 
to Annex 4 by a consensus of WTO Members,59 which could be difficult to achieve on the 
sensitive issue of trade-related climate measures. In other words, parties to the WTO that are 
not party to the climate club negotiated in this manner under the WTO could block the club 
from coming into existence.   
 

C. Open Plurilaterals 
 
Open plurilaterals, in contrast, involve commitments from participants that are available to all 
WTO Members on an MFN basis, and therefore do not violate the rights of nonparticipating 
countries.60 Members of open plurilaterals simply make additional trade liberalization 
commitments without discriminating against non-parties, and thus the approval of the full WTO 
is not required. A climate club could be structured as an open plurilateral in order to avoid 
conflict with the MFN obligation and the requirement that the agreement be approved by 
consensus among the broader WTO membership. The ACCTS, for example, although currently 
being negotiated among a “small, ambitious group of likeminded countries,” is intended to 
become an open plurilateral. 61 The EGA was similarly envisioned as an open plurilateral.62 
 
Currently, the primary process for open plurilaterals appears to be through a “Joint Statement 
Initiative” (JSI), which is a type of informal negotiations first launched at the WTO Ministerial 
Conference in December of 2017 and originally focused on e-commerce, investment 
facilitation, small and medium-sized enterprises, and domestic regulation of services. 63 In 
November of 2020, a group of 53 WTO Members including the European Union initiated a new 
JSI, the Trade and Environmental Sustainability Structured Discussions (TESSD), to 

 
59 See Marrakesh Agreement, art. X:9 (“The Ministerial Conference, upon the request of the Members parties to a trade agreement, may decide 
exclusively by consensus to add that agreement to Annex 4.”)  
60 Open plurilaterals are sometimes referred to as “inclusive.” See Mehmet Sait Akman et al., Boosting G20 Cooperation for WTO Reform: 
Leveraging the Full Potential of Plurilateral Initiatives BOOSTING G20, Policy brief Task Force 3 Trade, Investment and Growth, at 4 (Sept. 2021), 
https://www.t20italy.org/wp-content/uploads/2021/09/TF3_PB01_LM04-1.pdf. 
61 See New Zealand Minister for Trade and Export Growth, Agreement on Climate Change, Trade and Sustainability: Initial Negotiating Mandate, at 
2 (May 1, 2020): 

Once initial negotiations conclude, the objective is for ACCTS to evolve into an ‘open plurilateral’, available for other WTO 
members to join if they are able to meet the obligations. It is envisaged that by beginning with this small, ambitious group of 
likeminded countries and then progressively expanding membership, the ACCTS will act as a pathfinder towards meaningful 
multilateral outcomes. 

 https://www.mfat.govt.nz/en/media-and-resources/proactive-release-cabinet-paper-on-the-agreement-on-climate-change-trade-and-
sustainability-initial-negotiations/. 
62 See World Trade Organization, Azevêdo welcomes launch of plurilateral environmental goods negotiations (July 8, 2014), 
https://www.wto.org/english/news_e/news14_e/envir_08jul14_e.htm . 

(“Those involved [in the EGA negotiations]  made it clear that these negotiations on environmental goods are open to all WTO Members and that all 
Members would benefit from the tariff reductions that arise from any agreement.”);  See “Joint Statement Regarding Trade in Environmental Goods 
(Jan. 24, 2014) (“Such an agreement would take effect once a critical mass of WTO Members participates”) (We anticipate a structure for an 
environmental goods agreement that would reinforce the rules based multilateral trading system and benefit all WTO Members, including by 
involving all major traders and applying the principle of Most Favored Nation”), https://ustr.gov/sites/default/files/EGs-Announcement-joint-
statement-012414-FINAL.pdf . 
63 See Joint Initiatives, https://www.wto.org/english/tratop_e/jsi_e/jsi_e.htm#fntext-1. See also Progress on the JSIs: Communication by the Co-
coordinators of the JSIs, at 1, https://www.wto.org/english/news_e/news20_e/jsec_18dec20_e.pdf. 
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“collaborate, prioritize and advance discussions on trade and environmental sustainability …”64 
The TESSD currently has 71 participants,65 including the United States and China.66  
 
Discussions in the TESSD have addressed a range of environmental subjects, including climate-
related trade measures and fossil fuel subsidies.67 In a Ministerial Statement issued in 
December 2021, the TESSD participants agreed to initiate “dedicated discussions on how 
trade-related climate measures and policies can best contribute to climate and environmental 
goals and commitments while being consistent with WTO rules and principles.”68 Another 
meeting of the TESSD held on February 7, 2022, failed to reach agreement on a draft workplan, 
but three additional meetings are scheduled for 2022.69 
 
The legal status of the JSIs and other proposals for open plurilaterals has been disputed.70 
India and South Africa have argued that open plurilaterals, although providing benefits to all 
WTO Members on an MFN basis, are nonetheless “contrary to the … fundamental principles 
and objectives of the multilateral system, enshrined in the Marrakesh Agreement …”71 India and 
South Africa reject the position that open plurilaterals like the JSIs could be implemented by 
amending the schedules of the participants without the approval by consensus from all WTO 
Members.72 They argue that the provisions in the Marrakesh Agreement provide the only 
mechanism for plurilaterals73 and that plurilaterals that modify rules (as opposed to revisions 
of schedules) would be subject to the formal amendment procedures.74   
 
India and South Africa appear to be in the distinct minority among the WTO’s Members in 
opposing open plurilaterals. By one count, 148 of the WTO’s Members are involved in at least 
one plurilateral initiative.75 And India and South Africa’s legal arguments are unpersuasive, 
given that open plurilaterals involve only additional liberalization by participants on an MFN 

 
64 See Communication on Trade and Environmental Sustainability, WT/CTE/W/249 (Nov. 12, 2020), 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/CTE/W249.pdf&Open=True. 

65 WTO, New initiatives seek to put environment at heart of trade discussions (Dec. 15, 2021), 
https://www.wto.org/english/news_e/news21_e/envir_15dec21_e.htm 

66 WTO, China, US welcomed as new participants in trade and environmental sustainability talks (Nov. 4, 2021), 
https://www.wto.org/english/news_e/news21_e/tessd_04nov21_e.htm. 

67 Trade and environmental sustainability, https://www.wto.org/english/tratop_e/tessd_e/tessd_e.htm. 
68 Trade and Environmental Sustainability Structured Discussions (TESSD) Ministerial Statement on Trade and Environmental Sustainability, 
WT/MIN(21)/6/Rev.2, at 2, para. 2 (Dec. 14, 2021), 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN21/6R2.pdf&Open=True 
69 See Participants discuss work plan for new trade and environmental sustainability talks (Feb. 7, 2022), 
https://www.wto.org/english/news_e/news22_e/tessd_07feb22_e.htm. 
70 See Akman, supra Note 60, at  9:  

The current plurilaterals under the JSIs are being negotiated without clarifying the procedures of their eventual incorporation into 
the WTO system. A legal clarification is essential to counter a priori arguments suggesting their incompatibility with WTO laws. 
Whether [the consensus standard for exclusive plurilaterals] should be applied to JSIs and other possible plurilaterals in the future 
agreement is open to discussion. 

71 Communication of India and South Africa, The Legal Status of “Joint Statement Initiatives” and Their Negotiated Outcomes, WT/GC/W/819 (Feb. 
19, 2021), at 1, 
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/GC/W819.pdf&Open=True 
72 See id. at paras. 4-5. 
73 Id. Annex, pars. 16-18. 
74 Id. Annex, paras. 16-22. 
75 See Peter Ungphakorn, Technical note: Participation in WTO plurilateral talks (Dec. 17, 2021), 
https://tradebetablog.wordpress.com/participation-wto-plurilaterals/. 
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basis.76 These conditions, however, could significantly limit the scope of a climate club 
structured as an open plurilateral, precluding provisions like border adjustments that would 
affect the rights of non-participating WTO Members.  
 

D. Regional Trade Agreements  
  
Climate clubs could also be structured as components of “regional trade agreements” (RTAs),77 
which include both free trade agreements (FTAs) and customs unions. Under Article XXIV of 
the General Agreement on Tariffs and Trade (GATT), WTO Members may enter into RTAs on a 
non-MFN basis.78 In order to qualify for coverage under Article XXIV, the relevant RTA must 
meet certain criteria, including involving liberalization of “substantially all the trade” between 
Members of the RTA,79 and, in the case of customs unions, requiring members to apply 
“substantially the same duties and other regulations of commerce”80 to nonmembers.   
 
The conventional view holds that Article XXIV provides a defense only to claims that an RTA 
violates the MFN principle.81 A number of commentators, however, have suggested that Article 
XXIV could provide an exception for claims based on other GATT disciplines, and potentially 
even claims under other WTO agreements.82 If XXIV were held to apply beyond Article XXIV, 
it could provide a defense for the imposition of carbon border adjustments or other measures 
intended to address leakage and competitiveness concerns that could be subject to challenge 
under other WTO provisions, including Article III (national treatment) of the GATT.83 
 
 
 
 

 
76 See Andrew Stoler, “Joint Statement Initiatives” and Progress in the WTO System, THE UNIVERSITY OF ADELAIDE (May 21, 2021) (“as long as a JSI 
only involves changes in schedules (making them more liberal) and does not seek to modify WTO rules or bring the resulting agreement into Annex 
4, I don’t see any conflict between JSIs and the legality of decision-making in WTO”), https://iit.adelaide.edu.au/news/list/2021/05/21/joint-
statement-initiatives-and-progress-in-the-wto-system. 
77 See generally RAFAEL LEAL-ARCAS, CLIMATE CLUBS FOR A SUSTAINABLE FUTURE: THE ROLE OF INTERNATIONAL TRADE AND INVESTMENT LAW at 135-40 (Kurt 
Deketelaere ed., 2021) [hereinafter CLIMATE CLUBS] (discussing potential to include climate club provisions within RTAs).  See also Thomas Kuhn, 
Radomir Pestow, & Anja Zenker, Building Climate Coalitions on Preferential Trade Agreements, Chemnitz Economic Papers, No. 011 (2017), 
https://www.econstor.eu/bitstream/10419/170671/1/CEP011.pdf  
78 See GATT, art. XXIV:5 (“the provisions of [the GATT] shall not prevent … the formation of a customs union or a free trade area….”) 
79 GATT, art. XXIV:8(a)(i) (customs unions); art. XXIV:8(b) (FTAs). 
80 GATT art. XXIV:8(a)(ii). 
81 See, e.g., Robert Howse, Regulatory Cooperation, Regional Trade Agreements, and World Trade Law: Conflict or Complementarity?, 78 L. & 
CONTEMP. PROBS. 137 (2015) (Article XXIV “provides an exception to the Most Favored Nation (MFN) obligation with respect to border measures 
when it is necessary to create and maintain such preferential arrangements.”) 
82 See, e.g., Rafael Leal-Arcas, Proliferation of Regional Trade Agreements: Complementing or Supplanting Multilateralism?  11 Chi. J. Int’l L. 597, 
605-06 (2011): 

[T]here are two different views on the relationship between Article XXIV and other WTO provisions: (1) that Article XXIV 
should be considered as a derogation only from [MFN], which means that parties to RTAs must abide by all other WTO 
provisions; and (2) that Article XXIV should be considered as a derogation from all the provisions of the WTO and not just 
from the MFN principle. 

See also Nicolas J.S. Lockhart & Andrew D. Mitchell, Regional Trade Agreements Under GATT 1994: An Exception and its Limits, in CHALLENGES 
AND PROSPECTS FOR THE WTO, at 8-11 (Andrew D. Mitchell ed., 2005) (assuming that Article XXIV applies to all GATT obligations and 
suggesting that it also applies to other WTO agreements on trade in goods); Zakir Hafez, Weak Discipline:  GATT Article XXIV and the Emerging 
WTO Jurisprudence on RTAs, North Dakota Law Review,79 N.D. L. Rev. 879 (2003) (“Article XXIV may be invoked as a general defense to WTO-
inconsistent measures. The scope of the defense is not confined to only MFN-inconsistent actions.”). 
83 For an overview of some of the trade law issues raised by carbon border adjustments, see Matthew C. Porterfield, International Border 
Adjustments for Carbon Taxes, PPMs, and the WTO, 41 U. Penn. J. Int’l L. 1 (2019), available at https://scholarship.law.upenn.edu/jil/vol41/iss1/2/. 
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E. GATT’s Environmental Exceptions 
 
Climate clubs could also be WTO consistent if permitted under the environmental exceptions 
of Article XX of the GATT.84 Article XX(b) of the GATT provides an exception for measures 
“necessary to protect human, animal or plant life or health.” Article XX(g) applies to measures 
“relating to the conservation of exhaustible natural resources if such measures are made 
effective in conjunction with restrictions on domestic production or consumption.” Both 
exceptions are subject to the requirements under the chapeau (introductory paragraph) of 
Article XX that they not be applied “in a manner which would constitute a means of arbitrary 
or unjustifiable discrimination between countries where the same conditions prevail, or a 
disguised restriction on international trade …”  
 
Although climate measures would almost certainly be “provisionally justified” under the 
environmental exceptions (i.e. fall within their general scope), due to the variation among 
proposals for climate clubs and the uncertainties concerning the potential application of the 
relevant WTO jurisprudence, it would be difficult to predict the extent to which Article XX would 
be held to apply to climate clubs.85  However, a few observations can be made about the types 
of climate club that could qualify. The WTO’s Appellate Body has interpreted the chapeau to 
discourage the application of trade measures to imported products based on the policies of the 
exporting countries.86 Accordingly, climate clubs like the Nordhaus proposal that call for the 
use of coercive tariffs on all products to pressure countries to adopt more aggressive climate 
policies, are unlikely to be permissible under Article XX. In contrast, measures targeted at the 
environmental performance of imported products (which would presumably include carbon 
intensity) have been found to be consistent with the chapeau.87 The Appellate Body has also 

 
84 See generally RAFAEL LEAL-ARCAS, CLIMATE CLUBS FOR A SUSTAINABLE FUTURE: THE ROLE OF INTERNATIONAL TRADE AND INVESTMENT LAW at 140-155 (Kurt 
Deketelaere ed., 2021) [hereinafter CLIMATE CLUBS] (discussing potential application of GATT Article XX to climate clubs).  Article XX(b) of the GATT 
provides an exception for measures “necessary to protect human, animal or plant life or health.” Article XX(g) applies to measures “relating to the 
conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or 
consumption.” Both exceptions are subject to the requirement under the chapeau (introductory paragraph) that they not be applied “in a manner 
which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade ….”)  
85 See James Bacchus, The Content of a WTO Climate Waiver, Centre for International Governance Innovation, at 7 (Dec. 2018): 

One country might claim that a [climate-related] trade restriction is a WTO violation, while another country insists that it is a 
legitimate climate measure and therefore justified under the exceptions in article XX of the GATT or the provisions in the 
Agreement on Technical Barriers to Trade, or both....WTO judges will be left to draw the lines between justifiable climate 
measures and other measures largely by themselves when presented with such disputes. 

Available at https://www.cigionline.org/static/documents/documents/Paper%20no.204web.pdf. 
See also Timothy Meyer and Todd N. Tucker, A Pragmatic Approach to Carbon Border Measures, World Trade Review, at 118 (2021) (“In principle, 
these exceptions offer countries a way to justify some measure of discrimination in pursuit of saving the planet from climate change. In practice, 
however, these exceptions have often been construed in an unduly narrow fashion”),  https://www.cambridge.org/core/journals/world-trade-
review/article/pragmatic-approach-to-carbon-border-measures/B0D224B3A59E9433D10E74DE6D40A0FD.  Meyer and Tucker also suggest that 
climate-related trade measures could be justified under GATT Article XXI’s exception for measures related to national security.  See id. at 1198-20. 
86 See James Bacchus, When two global agendas collide: How the EU's climate change mechanism could fall afoul of international trade rules, 
WORLD ECONOMIC FORUM (July 7, 2021):  

WTO obligations are instituted with respect to the treatment of individually traded products. Thus, to prevent CBAM from 
being “arbitrary or unjustifiable,” it can be argued that any discrimination must be based on assessments of the actual 
carbon emissions that result from the production of individual products. The EU should refrain from simply making 
a judgment call on the overall emissions cuts that have been made or promised by the countries from which those products 
may have originated. 

https://www.weforum.org/agenda/2021/07/how-the-eus-carbon-border-adjustment-mechanism-could-fall-afoul-of-wto-regulations/.  See also 
Matthew C. Porterfield, Border Adjustments for Carbon Taxes, PPMs, and the WTO, 41 U. Penn. J. Int’l L. 1, 32-36 (2019) (discussing the  
Appellate Body’s interpretation of the chapeau to preclude measures intended to coerce countries to adopt particular policies). 
87 See Porterfield, supra Note 83.  
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identified additional criteria for evaluating whether a measure complies with the chapeau, 
including whether the country imposing the measure is attempting to negotiate a solution to the 
environmental problem it is addressing with all affected countries (although it need not reach a 
negotiated solution).88 
 

F. Intergovernmental Commodity Agreements 
 
Article XX of GATT also contains another, largely overlooked provision that could provide a 
vehicle for climate clubs: the exception for “intergovernmental commodity agreements” (ICAs) 
under Article XX(h). ICAs are agreements designed, inter alia, to address “disequilibrium 
between production and consumption… and pronounced fluctuations in prices,"89 and to 
“prevent or alleviate the serious economic problems which may arise when production 
adjustments cannot be effected by the free play of market forces as rapidly as the 
circumstances require,”90 including when “a burdensome surplus of a primary commodity has 
developed or is expected to develop.”91 Significantly, ICAs may also be used “[t]o maintain and 
develop the natural resources of the world and protect them from unnecessary exhaustion.”92 
ICAs should be open to participation by other countries, including both importers and exporters 
of the relevant commodities.93  
 
The text of Article XX(h) does not limit the commodities that can be covered by an ICA. Drafts 
of the Charter of the International Trade Organization94 indicate that ICAs are intended 
principally for primary commodities,95 but they may also be used to address groups of 

 
88 See Appellate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU by 
Malaysia ¶¶ 122– 24, WTO Doc. WT/DS58/AB/RW (adopted Oct. 22, 2001).  
89 Report of the First Session of the Preparatory Committee, APPENDIX, Charter of the International Trade Organization of the United Nations, U.N. 
Doc. E/PC/T/33, art. 46 (Oct. 31, 1946) (“London Draft”), https://docs.wto.org/gattdocs/q/UN/EPCT/33.PDF. The GATT does not provide a 
definition of ICAs, but an interpretive note to Article XX links Article XX(h) to drafts of the International Trade Organization.  See Interpretative Note 
Ad Article XX (“The exception provided for in this sub-paragraph extends to any commodity agreement which conforms to the principles approved 
by the Economic and Social Council in its resolution 30 (IV) of 28 March 1947.”)  The referenced resolution, in turn, indicates that ICAs should use 
as guidance the provisions on ICAs (Ch. VII) of the London Draft of the Charter of the ITO, although it “recogniz[es] that discussion in future 
sessions of the Preparatory Committee of the United Nations Conference, as well as in the Conference itself, may result in modifications of the 
provisions relating to commodity arrangements,” suggesting that later drafts of the ITO may also be relevant to the interpretation of Article XX(h). 
90 Id., art. 47(2). 
91 Id. art 52(1). 
92 London Draft, art. 47(5). See also id. art. 59(1) (providing an exception for “those provisions of intergovernmental commodity arrangements which 
appropriately relate to … the protection of human, animal or plant life or health, Provided, that such arrangements are not used to accomplish 
results that are inconsistent with the objectives of Chapter 6 or Chapter VII.”)  See also id., art. 59(2) (providing a national security exception similar 
to GATT art. XXI). 
93 See id. art. 51.   
94 See supra note 89. 
95 See London Draft, art. 46.  The London Draft defines primary commodities as  
 

any agricultural product or mineral which enter world trade in substantial volume in a form customarily called primary. The 
tern "primary commodity" may include a primary commodity on which minor processing has been performed in preparation 
for export. It may also include a group of primary commodities which are so closely related to one another that they can 
conveniently be dealt with in a single arrangement.   
 

   Id., art. 60(1). 
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commodities or “appropriate non-primary commodities.”96 Commodity agreements have been 
adopted for a wide a variety of products, ranging from coffee to tin.97  
 
Given the dual focus of the U.S.-EU Global Arrangement on both carbon intensity and excess 
capacity, structuring the agreement as an ICA could provide some advantages in terms of a 
WTO defense. Article XX(h) states that a measure is within its scope if it is either “undertaken 
in pursuance of obligations under any intergovernmental commodity agreement which 
conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them,” 
or if the ICA “is itself so submitted and not so disapproved.”98 Assuming that disapproval of an 
ICA would be subject to WTO’s consensus decision-making standard,99 the United States and 
the EU could block consensus and therefore provide for provisional justification of the 
agreement as an ICA.   
 
Measures taken pursuant to the agreement would still be subject to review under the chapeau 
of Article XX.100 Under the chapeau, any discrimination must have a “rational relationship” with 
the policy objective for which it was found to be provisionally justified.101 Accordingly, given 
that both natural resource conservation and addressing surplus capacity are permissible 
functions of ICAs, Article XX(h) is likely to be a better fit for the U.S.-EU Global Arrangement 
than Article XX’s environmental exceptions.    
 

 
 
 
 
 

 
96 Id.).  See also art. 52(3) (regulatory ICA’s may be used when the ITO “finds that, for a commodity other than a primary commodity, exceptional 
circumstances justify such action.”) See also Report of the First Session of the Preparatory Committee at 20 (“It was agreed that in exceptional 
circumstances regulatory agreements might also be applied to manufactured goods.  The Preparatory Committee intends that one effect of this 
provision should be to permit the inclusion of appropriate synthetic products within the scope of particular commodity agreements.”); Havana 
Charter, Article 56 (ICAs may address “a group of commodities, of which one is a primary commodity … and the others are commodities, which are 
so closely related, as regards conditions of production or utilization, to the other commodities in the group, that it is appropriate to deal with them 
in a single agreement.”) 
97 See Note by the Secretariat, Trade Provisions Contained in Existing Multilateral Environmental Agreements Vis-à-vis GATT Principles and 
Provisions, Article XX(h), TRE/W/17/Rev.1 at 6 (Oct. 14, 1993), https://www.wto.org/gatt_docs/English/SULPDF/91730122.pdf . 
98 Pursuant the Note Ad Article XX discussed supra at note 89, a measure could also be justified if it conformed to the principles concerning ICAs 
contained in the drafts of the ITO. 
99 See supra Section II(A).  
100 See supra Section II(E). 
101 See Appellate Body Reports, European Communities–Measures Prohibiting the Importation and Marketing of Seal Products, WTO Doc. 
WT/DS400/AB/R, WT/DS401/AB/R, para. 5.318 
(adopted June 18, 2014): 

one of the most important factors in the assessment of arbitrary or unjustifiable discrimination is the question of whether the 
discrimination can be reconciled with, or is rationally related to, the policy objective with respect to which the measure has 
been provisionally justified under one of the subparagraphs of Article XX. 
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III.  Recommendations 
 
The wide variation among the different climate club proposals discussed above makes it 
difficult to assess their relative merits. The following guidelines for the design of climate 
clubs, however, are suggested by the review of those proposals’ intended purposes, scope, 
and relationship with WTO rules.   
 

A. Start with clear goals.   
 
Governments that are considering entering into a climate club should clarify their goals 
(avoiding free riding, increasing climate ambition, avoiding leakage, etc.) to determine 
whether they are shared by their negotiating partners. Negotiations are unlikely to progress 
without a common understanding of intended function of the climate club.  
  

B. Be realistic about political constraints, both domestic and 
international.   

 
Climate clubs that require the implementation of domestic policies that lack adequate 
political support—like economy-wide carbon prices—are unlikely to be successful. 
Conversely, proposals directed at outcomes that are responsive to powerful constituencies—
like avoiding carbon leakage and preserving the competitiveness of sensitive industries (e.g., 
steel and aluminum)—are much more likely to gain domestic political support.  
 
Similarly, climate club proposals that rely on unrealistic political assumptions at the 
international level should be viewed with skepticism. It is improbable that the Members of the 
WTO will be able achieve the necessary consensus to either amend multilateral trade rules or 
to authorize closed plurilateral agreements that address climate policy. Accordingly, climate 
club proposals should be structured to avoid decision-making procedures that would provide 
non-club Members with veto power. Instead, climate clubs should be designed to permit 
adoption by the participating States either as open plurilaterals, provisions of RTAs, or 
agreements justified under the environmental or ICA exceptions of Article XX of the GATT.  
 

C. Form, and approach to WTO compliance, must follow function.  
 
The design of climate clubs, and the approach to WTO compliance, should be determined by 
their intended function. For clubs intended to provide a non-coercive mechanism for 
increasing climate ambition by reducing barriers to trade in environmental goods and services 
on an MFN basis (e.g., the EGA and the ACCTS), open plurilaterals would be an appropriate 
approach.  
 
But if the goal of a climate club is to address leakage and competitiveness concerns through 
BCAs, the risk of conflict with WTO rules will increase significantly. Clubs falling into this 
category should be structured to maximize their potential for legal justification either by 
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including them within broader FTAs or by designing them to fall within GATT Article XX’s 
exceptions for environmental measures and intergovernmental commodity agreements.    
 
Climate clubs like the Nordhaus proposal that are designed to coerce other countries into 
implementing more aggressive climate policies would be extremely difficult to defend from 
WTO challenges. Countries that pursue this type of club should anticipate a substantial risk of 
trade conflict without a viable legal defense. 
 

D. Start small but aim for broader participation.   
 
Even at the plurilateral level, involving too many countries at the early stages of negotiations 
can make progress difficult, as demonstrated by the deadlock in the talks on the EGA over 
issues as basic as the definition of covered environmental goods. Negotiations among smaller 
groups of like-minded countries—like the U.S.-EU Global Arrangement and the ACCTS—are 
much more likely to make progress. Once the initial negotiating group agrees on the terms of 
the climate club, it can be opened for accession by other countries (as is contemplated under 
both the Global Arrangement and the ACCTS).  
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